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OFFICE OF THE CONTRACTOR GENERAL OF JAMAICA
Special Report of Investigation

Conducted into the Circumstances Surrounding the Divestment of Air Jamaica Ltd.’s
Heathrow Slots to Virgin Atlantic Airways Ltd.

Ministry of Finance & the Public Service

EXECUTIVE SUMMARY

The Investigation into the divestment of the Air Jamaica Ltd. Heathrow slots to Virgin

Atlantic, was initiated by the Office of the Contractor General (OCG) on 2008 April 23.

On 2008 April 8, under cover of a letter of even date, Senator the Hon. Don Wehby, the
Minister without portfolio in the Ministry of Finance and the Public Service (MOFPS),
provided the Contractor General with a brief on the facts which surrounded the sale of

Air Jamaica Ltd.’s slots at the London Heathrow Airport.

In his letter to the Contractor General, Minister Wehby stated that “In keeping with the
need for transparency and accountability in the disposal of public assets I am referring

the matter to your offices such that any appropriate review and action may be taken.” '

The brief that was provided by Minister Don Wehby, which was dated 2008 April 7, was
prepared by the then Air Jamaica Ltd. Chairman and Chief Executive Officer, Ms.
Shirley Williams.

Outlined in Ms. Williams’ brief were particulars regarding (a) the consultations which
were undertaken in the divestment process; (b) the due diligence exercise that was carried
out; (c) expressions of concern for the price at which the Heathrow slots were sold; and
(d) the bidding process that was utilised in the execution of the sale of the Air Jamaica

Ltd. Heathrow slots (hereinafter referred to as the “AJLHS”).

! Minister Don Wehby. Letter to the OCG. 2008 April 8
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The allegations which were contained in the brief raised a number of concerns for the
OCQG, particularly having regard to the provisions which are contained in Section 4 (1) of
the Contractor General Act (1983). Some of these allegations alluded to impropriety, a
lack of transparency in the divestment of State assets, a breach of the Government
Procurement Guidelines, mismanagement and a breach of applicable Government

administrative and accounting procedures.

Section 4 (1) of the Contractor General Act requires, inter alia, that Government of
Jamaica contracts must be awarded “impartially and on merit”’ and that the circumstances

of award must “not involve impropriety or irregularity”.

On 2008 April 23, in his closing speech of the Budget Debates, the Hon. Audley Shaw,
the Minister of Finance and the Public Service, reiterated the concerns which had been
raised by Minister Don Wehby and Ms. Shirley Williams regarding the sale of the
AJLHS.

The OCG’s Special Investigation into the matter was initiated pursuant to the
discretionary powers which are reserved to a Contractor General under Sections 15 (1)

and 16 of the Contractor General Act.

The preliminary review of (a) Minister Wehby’s letter and the documentation which had
been supplied to the OCG, and (b) Minister Shaw’s Budget presentation, were informed,
inter alia, by the Contractor General Act, the Government Procurement Procedures
Handbook (GPPH), the Financial Administration and Audit Act, the Public Bodies

Management and Accountability Act, as well as the Corruption Prevention Act.

In general, these references guided the context within which the Investigation was
conducted, the methodology which was utilized and the Findings and Conclusions which

have been reached herein.
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It is instructive to note that Section 18 (3) of the Contractor General Act stipulates that

“For the purposes of an Investigation under this Act, a Contractor-General shall have

the same powers as a Judge of the Supreme Court in respect of the attendance and

examination of witnesses and the production of documents”. (OCG Emphasis).

Further, Section 17 (1) of the Contractor-General Act empowers a Contractor General “fo

adopt whatever procedure he considers appropriate to the circumstances of a particular

case and, subject to the provisions of (the) Act, to obtain information from such person

and in such manner and make such enquiries as he thinks fit”. (OCG Emphasis).

The primary method of data collection and evidence gathering which was utilized
throughout the Investigation was the issue, by the OCG, of written
Requisitions/Questionnaires pursuant to the provisions of the Contractor General Act, the

Voluntary Declarations Act and the Perjury Act.

All Respondents, in turn, were required, under the pain of criminal prosecution,

under the Contractor General Act and the Perjury Act, to provide sworn written

answers, statements and declarations to all of the OCG’s Requisitions and to

formally declare, before a Justice of the Peace, that the said answers, statements and

declarations were ‘“complete, accurate and truthful”. (See Specimen of OCG Form of

Requisition in Appendix).

A preliminary Requisition/Questionnaire, which was dated 2008 April 23, was sent by
the Contractor General to Mr. Colin Bullock, the then Financial Secretary, in the
MOFPS. However, Mr. Bullock demitted Office prior to the deadline of 2008 May 7,
which was stipulated in the OCG’s Requisition/Questionnaire for the submission of his

response to the said Requisition/Questionnaire.

Given the foregoing, the OCG formally directed an identical Requisition/Questionnaire,
which was dated 2008 May 5, to Mr. Bullock’s successor, Ms. Darlene Morrison, the
then Acting Financial Secretary, MOFPS.
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Further Requisitions/Questionnaires were subsequently directed to Mr. Don Wehby, the
Minister without portfolio in the MOFPS, key representatives of the Management of Air
Jamaica Ltd., Dr. Omar Davies, the former Minister of Finance and Planning, Mr. O.K.
Melhado, the former Chairman of the Air Jamaica Board of Directors, and Senator Noel
Sloley, a former Member of the Board of Directors of Air Jamaica Ltd., all of whom were

considered material to the Investigation.

The Requisitions/Questionnaires were issued pursuant to the powers which are reserved
to a Contractor General under the Contractor General Act and, in particular, Sections 4,
15, 17, 18 and 29 thereof. The Requisitions were also issued pursuant to Sections 2 and 7

of the Voluntary Declarations Act and Section 8 of the Perjury Act.

It is instructive to note that the OCG, in the conduct of its Investigation, prefers to

secure sworn written statements and declarations from Respondents, under the pain

of criminal prosecution. This ensures, inter alia, that there is no question as to what

has been represented to the OCG. Nor will there be any doubt as to the integrity or

credibility of the information which is furnished to the OCG and on which its

consequential Findings, Conclusions, Referrals and Recommendations will be

necessarily based.

The OCG also directed formal invitations to supply information to the two airlines which
were primarily involved in negotiations for the sale of the AJLHS: British Airways (BA)
and Virgin Atlantic (VS). It must be noted that American Airlines (AA) was approached
by Air Jamaica Ltd. (Air Jamaica). However, because of the price which AA offered, the
criteria which were stipulated for the sale of the AJLHS by Air Jamaica, and the
regulatory issues that were involved in the UK-Jamaica route rights, negotiations with

AA were not actively pursued by Air Jamaica.

Having regard to the serious implications which were inherent in Minister Shaw’s
presentation to Parliament, it was believed that the BA and VS officials would have

welcomed the opportunity to be heard.

Air Jamaica Ltd.- Heathrow Slots Investigation Office of the Contractor General 2009 March
Page 5 of 196



Consequently, the OCG directed to the Chief Executive Officers of BA and VS, through
the good offices of the Office of Bilateral Relations of the Ministry of Foreign Affairs of

the Government of Jamaica, Letters of Invitation which were dated 2008 July 14.

However, only VS responded to the OCG’s invitation to supply information to assist in
its Investigation. By way of letter, which was dated 2008 August 14, VS wrote to the

Contractor-General, advising the OCG as follows:

“Background

1. JM independently approached Virgin in December 2006 to enquire whether
Virgin would be interested in participating in a competitive bid to purchase one
slot pair of Air Jamaica’s slots at London Heathrow airport. Virgin understood
that JM was selling its slots as a result of its decision to cease operations to

London Heathrow.

2. As far as Virgin was aware, it was tendering for the slots in competition with

other interested parties.

Financial value of the Slots

3. There are no published or standard values for slots nor is there any standard
formula for assessing their value. The value of slots will be determined simply by
market forces i.e. what interested parties are prepared to bid at the time the slots

are offered for sale.

4. Heathrow slot values for long-haul use are driven largely by the value of the
flights using them. Arrival slots before 0730 are needed for high-yielding flights
arriving from the Far East, Africa, India and the Middle East, and enable
connections from those points to points in the USA. Arrivals between 0600 and
1030 are suited to arrivals from the US East Coast, with a preference for arrivals
before 0930. Arrivals after 0930 are less suited to the US East Coast but can be

used for US West Coast arrivals. Generally, the earlier the arrival slot in the
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morning, the higher the value. Slots which are daily and are at the same times
every day are valued higher than slots which are not daily or are not lined up at

the same times each day.

5. In deciding what price to put forward in its initial bid to JM, Virgin looked at the
value of the slots being offered to Virgin’s operation. In addition, Virgin looked at
the price paid in recent comparable slot sales. Earlier in 2006, British Airways
had purchased BWIA’s London Heathrow slots and entered into a codeshare

cooperation with BWIA’s successor, Caribbean Airways.

6. The price BA paid for the BWIA slots was publicly acknowledged as £5 million

for one year-round daily slot-pair.

7. It was also publicly reported that BA had recently purchased two daily slot- pairs

at Heathrow from Malev for about £7 million (i.e. £3.5 million per slot par).

8. The BWIA slots purchased by BA were very desirable lined up daily slots with
0915 arrivals and 1115 departures in the winter and 0925 arrivals and 1125
departures in summer. These slots were lined up every day in season and differing

by only 10 minutes from one season to another.

9. By contrast, the JM slots being offered for sale were a daily slot-pair but had
arrivals no earlier than 1050 local time in the winter and 0955 in the summer,
and differing by up to 3 hours 10 minutes from day to day in winter, and in
summer by up to 5 hours 10 minutes and so were not well lined up. Virgin
assessed that the much later arrival times, the large variation by season and very
large spread of times by day of week made the slots worth significantly less than
BWIA’s slots. Also, the JM slots were not well suited to arrivals from the US East
Coast-unlike the BWIA slots.
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10. Virgin therefore submitted a first bid to JM reflecting that assessment to purchase
the slots for £4.1 million. The bid included among other things a proposal to
introduce flights on the Gatwick-Kingston route, and an offer to carry JM’s code

on relevant Virgin flights.

11. JM requested a revised bid in March 2007. Virgin submitted a new bid with a
higher price for the slots £5.1 million. The bid value of £5.1m was higher than the
value of the more desirable BWIA slots purchased by BA in 2006.

12. Towards the end of April 2007, Virgin was informed that it was the favoured
bidder and was invited to negotiate final terms. Negotiations took place in
Kingston on 1 and 2 May 2007, at which Virgin agreed further commitments
including taking over existing ticketed bookings from JM at low prorates (which
would help JM meet its commitments to its passengers), and Virgin operating two
of JM’s slot pairs a week before the end of the summer 2007 season in order to

ensure that JM could start winding down its loss-making London operation.

13. At the heart of Virgin’ s bid for JM’s Heathrow slots was its commitment to add a
new route from London Gatwick to Kingston operated twice a week by 451-seat
Boeing 747-400 aircraft in order to facilitate continued air services to the benefit
of Jamaican travellers and the Jamaican tourism industry. Virgin has lived up to
its commitment and in addition operated extra flights over the Christmas peak in
2007; it will also operate extra flights in December 2008 and January 2009 to
benefit Jamaican ex-pats returning home and tourist visiting Jamaica over the

Christmas holiday.

14. Due to timing of the JM slots, Virgin believes it is highly unlikely that any non-UK
carrier, such as a US carrier, would have been prepared to add new scheduled
services between Jamaica and London as Virgin did. In addition, JM’s slots were

not well-suited to adding new services from the US East Coast which have been
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by far the majority of new flights for which US carriers have sought new slots at

Heathrow. "’

In addition, having regard to the serious implications which were inherent in the
allegations that were made, inter alia, by Minister Shaw, it was believed that Mr. Michael
Conway, the former CEO and President of Air Jamaica, would have welcomed the

opportunity to be heard.

As such, the OCG directed a letter of invitation to supply information, which was dated
2008 August 13, via email, on the said date, to Mr. Conway. However, to date, no

response has been received, by the OCG, from Mr. Conway.

The failure on the part of Mr. Conway to cooperate with the OCG’s Special Investigation,
has left, unanswered, critical questions in respect of (a) the sale of AJLHS, (b) the
commercial arrangement which was struck between VS and Air Jamaica and (c) the then
Executive Management’s recommendation with regard to the offers and proposals which

were received from VS and BA.

Several of these questions could only have been answered by Mr. Conway who was, at

least, at the outset, the primary Air Jamaica negotiator with both BA and VS.

One of the key questions which arises is whether BA was afforded precisely the same
opportunity as VS to respond to the precise six (6) areas of improvement which were
suggested in a letter which was despatched by Dr. Davies to VS, on 2007 April 17. It was
subsequent to this letter that VS’ improved offer was approved “in principle”, by Dr.
Davies, on 2007 April 23, in circumstances which, when viewed in their entirety, the

OCG has found to be highly irregular and improper and, indeed, unlawful.

? Virgin Atlantic. Letter to the OCG. 2008 August 14
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In an email to the former Air Jamaica Board Chairman, Mr. O.K. Melhado, which was
dated 2008 September 20, the former President & CEO of Air Jamaica, Mr. Michael
Conway, stated that he had discussed in detail each of the referenced six (6) areas of

suggested improvement with the BA representative.

However, the OCG has seen evidence which would suggest that only three (3) of the six
(6) areas were discussed with BA. More importantly, the OCG has seen no documentary
evidence or proof to conclusively conclude that all six (6) areas of improvement were

presented to BA for its consideration and response.

In point of fact, on 2007 April 27, four (4) days after Dr. Davies had written to VS and
approved, on 2007 April 23, its proposal “in principle’, and four days after Dr. Davies
had written to BA on 2007 April 23 to advise it that he had approved the VS offer, Mr.
Willie Walsh, the CEO of BA, wrote to Dr. Davies, stating, inter alia, that:

i. ““In advancing the discussion over cooperation on the London route,
we put forward a competitive and comprehensive proposal, ranging
from the purchase of the London slot, to providing access to our

extensive European and Global network.

ii. The feedback we received throughout this process was positive, and
we were not left with any impression there were any significant

outstanding concerns.

iii. I fully understand that this decision must be made in the best interests

of the people of Jamaica. However, I do _not_believe that British

Airways has been given the opportunity to respond to any perceived

shortcomings in our proposal, nor to extending the discussion as to

what further support is required.”” (OCG Emphasis).

3 Willie Walsh. Letter to the Hon. Dr. Omar Davies. 2007 April 27

Air Jamaica Ltd.- Heathrow Slots Investigation Office of the Contractor General 2009 March
Page 10 of 196



With respect thereto, and pursuant to the core tenets, inter alia, of Section 4 (1) of the
Contractor General Act, the OCG was particularly interested in finding out (a) whether
the acceptance of the VS offer was fair, transparent, impartial and based upon merit; and

(b) whether the approval process was free from irregularity and impropriety.

In this regard, the OCG’s Investigation sought to ascertain whether the referenced
information was indeed communicated to BA by either Air Jamaica or Dr. Davies and, if

so, when was this done and the medium of communication that was utilized.

The OCG was also interested in finding out from Mr. Conway, why, as far as he was
aware, his recommendation for the BA offer to be accepted was not acted upon by Dr.
Omar Davies, who had, instead, accepted the VS proposal and, whether his (Mr.
Conway’s) final recommendation, which was dated 2007 April 19, was made after VS

had improved its offer.

Summary of Primary Findings and Conclusions

The Findings of the OCG have revealed that the agreement between VS and Air Jamaica
was a broad commercial arrangement which incorporated several elements, one of which
was the sale of the London Heathrow slots (AJLHS). The agreement was initiated by the
signing of a Memorandum of Understanding (MOU) on 2007 May 10.

It must be noted that Air Jamaica had signed the agreement on 2007 May 7, while VS
signed same on 2007 May 10. Consequently, the MOU was fully executed by both parties
on 2007 May 10.

However, the OCG’s Investigation has revealed that the Executive Management of Air
Jamaica, at all material times, had fully supported and recommended the acceptance of
the proposal which came from BA. The then CEO and President of Air Jamaica, Mr.
Michael Conway, had prepared two evaluation reports of the BA and VS proposals — one

which was dated 2007 April 17 and the other, 2007 April 19.
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It is instructive to note that, in both reports, Mr. Conway recommended that the BA offer
should be accepted. For the avoidance of doubt, in the ‘Final Position Paper’, which was

dated 2007 April 19, Mr. Conway, unequivocally stated thus:

“While there are differences between the two bids as noted above, it is the view of
the Management that none are so compelling as to readily rule out one over the

other. Accordingly, we can take a high degree of comfort that we have in all

likelihood pretty much extracted what exists to be gotten, which has been

facilitated by MOF in the last phase of the deliberations.

JM management is more comfortable with the BA commitments with regard to

transition and their longevity in the Jamaica market. There is, in the considered

opinion of our Management and the Chairman of the Sales and Marketing Board

Committee a significant plus to Jamaica’s Tourism by bringing BA into MBJ.

It is the recommendation of the Management of JM that we go with BA and move

to execute an Agreement with that carrier.”” (OCG Emphasis).

In an effort to justify the foregoing recommendation, Mr. Michael Conway requested that
Mr. Paul Pennicook, the then Senior Vice President-Sales & Marketing for Air Jamaica,

prepare a justification report.

The OCG found that Mr. Paul Pennicook, on 2007 April 24, prepared a justification

report in support of the BA recommendation.

In the referenced justification report, Mr. Pennicook stated that “ ...BA would be in a
much better position to offer increased service to Kingston either via the USA with Air
Jamaica or even to add an additional frequency into Kingston....BA has a vastly

superior European network for connections than does Virgin. This would suggest that an

* Michael Conway. Final Position Paper. 2007 April 19
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agreement_with BA is the better option _in_as_far as tourism_growth strategy is

concerned.” ® (OCG Emphasis).

Quite surprisingly, however, the OCG found that while the Executive Management of Air
Jamaica was working on the referenced justification paper, the then Minister of Finance
and Planning, Dr. Omar Davies, had unlawfully and improperly inserted himself into the

process and had already accepted “in principle” the VS offer on 2007 April 23.

The letter from Dr. Davies, which was directed to VS on 2007 April 23, stated thus:
“Whilst it is an extremely difficult decision to make, having assessed the two offers I have

decided to approve, in principle, the offer made by Virgin Atlantic. ”° (OCG Emphasis).

To further compound his unauthorized and unlawful usurpation of the negotiation,
evaluation, due-diligence and approval processes of the BA and VS proposals, the then
Minister, Dr. Omar Davies, on the same date, viz. 2007 April 23, wrote to BA informing
it of his approval of the VS offer. The letter stated that “I regret to inform you that I have
decided that the agreement on the route should be made with Virgin Atlantic.”” (OCG

Emphasis).

In addition, Dr. Omar Davies, again on the said date, 2007 April 23, directed a letter to
the then Board Chairman of Air Jamaica, Mr. O.K. Melhado, stating that “I have
assessed the issues and I have closely examined the comparative matrix prepared by your

senior management. In_the final analysis it is a “judgement call.””® (OCG Emphasis).

Dr Davies, in his letter to Mr. Melhado, further stated that “I have decided that the

proposal put forward by Virgin Atlantic will be more beneficial to Jamaica and Air
Jamaica in the long run and I have so indicted to both Mr Branson and Mr Walsh the

CEO of British Airways. However, I should add that having been asked to request

> Paul Pennicook. Air Jamaica Ltd. Agreement: British Airways vs. Virgin Atlantic for the London Route.
2007 April 24

% Dr. Omar Davies. Letter to Virgin Atlantic. 2007 April 23

7 Omar Davies. Letter to British Airways. 2007 April 23

¥ Dr. Omar Davies. Letter to O.K. Melhado. 2007 April 23
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Virgin, improvements in six (6) specific areas, to which I received positive response, I

would feel somewhat compromised to subsequently rule against that company. To do so

would raise questions as to whether my intervention, requesting improved responses

had been in good faith.” (OCG Emphasis).

Notwithstanding the Minister’s use of the term ‘in principle’, to describe his approval of
the VS offer, the OCG found that a 2007 April 25 letter, which was written by Mr.
Conway to VS, confirmed that Dr. Davies had in point of fact fully committed Air

Jamaica and the Government of Jamaica to the VS proposal.

Mr. Conway, in the referenced letter to VS, stated that “The management of Air

Jamaica is very much looking forward to welcoming you to Jamaica next week to

document the Agreement, including those matters set forth in Minister Davies’ letter to

Sir Richard dated April 17th. I trust we will be able to fast track this process in order that
we can make the appropriate announcements to our respective customers and ensure that

. . . 10
we accomplish an effective transition.”

The implications of Minister Davies’ letter of 2007 April 23 to VS and of Mr. Conway’s
subsequent letter of 2007 April 25, and the presumed intent that was conveyed therein to
create a legally binding arrangement, is further evidenced by the fact that an MOU,
regarding Air Jamaica’s acceptance of the VS proposal, was entered into by both parties,
effective as at 2007 May 10. Subsequently, on 2007 July 24, the ‘Slot Exchange- London
Heathrow Airport & London Gatwick Airport’ Agreement was signed by Air Jamaica
Holdings Ltd. and VS.

In the circumstances, there can be no doubt that the language that Dr. Davies had used in
his written communications to VS and BA on 2007 April 23, was such that there was no

question that his decision was anything but one which had been made “in principle”.

? Dr. Omar Davies. Letter to O.K. Melhado. 2007 April 23

' Michael Conway. Letter to VS. 2007 April 25

Air Jamaica Ltd.- Heathrow Slots Investigation Office of the Contractor General 2009 March
Page 14 of 196



It is also instructive to recall that the then Minister of Finance and Planning, Dr. Davies,
had previously written to VS, on 2007 April 17, outlining six (6) suggested areas for
improvement for the VS proposal, following his alleged receipt of a telephone call from

Sir Richard Branson, the Chairman of VS.

In his sworn response to the OCG’s Requisition, which was dated 2008 July 21, Dr.
Davies, informed the OCG that “Toward the end of the process of evaluation of the two

proposals by the Board and management of Air Jamaica, I received a_telephone call

from the Chairman of Virgin Atlantic, Sir Richard Branson, in which he expressed

concern_that the Board/senior management intended to _accept the proposal from BA

but that he wished me to know that he would be willing to improve his offer. I indicated

to Sir Richard that, as per my policy, I had not been involved in assessing the proposals
and I would need to be briefed before having any further discussions with him.”'! (OCG

Emphasis).

Based upon the sworn testimony of Dr. Davies, it would appear that Sir Richard had been
well informed about the evaluation process of both the BA and VS proposals up to the
time of his alleged telephone call to Dr. Davies, as well as the subsequent

recommendation of the then Management of Air Jamaica to accept the BA proposal.

If Dr. Davies’ assertions are true, as he has sworn them to be, then the entire AJLHS

proposal evaluation and approval process would have been compromised under law.

Very significantly, on 2007 May 2, approximately eight (8) days after the then Minister
had informed VS of the acceptance of its offer ‘in principle, the then Board Chairman of
the Air Jamaica, Mr. O.K. Melhado, wrote to Dr. Davies, informing him, inter alia, that:

“In order to facilitate the final decision we have summarized for you an

updated comparison between VS and BA. As you know, officials from Virgin

met with the company Monday and Tuesday for the purpose of putting together

an_MOQOU on_our_agreement_with VS.....Both carriers made strong offers,

" Dr. Omar Davies. Response to OCG Requisition. 2008 July 21
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however, VS has offered more for the slots, have given very attractive pro rate
fares, agreed to an evergreen commitment on triangular fares over the USA, (that
is, they will extend prorates as new gateways are opened in the USA), a major
defrayment on the passengers handed over in October and a five year contract. As
a whole, these in our judgement are of greater value than the agreement by BA to
cut over one month earlier. Other aspects of the offers are fairly similar.”"? (OCG

Emphasis)

Attached to the referenced letter was an ‘Updated Summary’, comparing both the BA and
VS offers. A review of the ‘Updated Summary’ revealed the following:

1. Five (5) of the ten (10) criteria of evaluation of the original analysis — that was
contained in the ‘Final Position Paper’ which was previously prepared by Mr.
Conway on 2007 April 19, and in which the proposal from BA was recommended
for selection — were not used in the evaluation that was contained in the ‘Updated
Summary’. It is instructive to note that the analysis of these five (5) criteria had

favoured the BA proposal over the VS proposal.

2. Four (4) new evaluation criteria were added, all of which favoured VS. The new

criteria were reflected in the analysis which listed the VS proposal as stronger.

In the Meeting Minutes of the Air Jamaica Board, which was dated 2007 May 2, the
following was stated: “The Chairman noted that apart from the difference in slot prices
(VS $10.2M and BA $9.4M), the other significant differences relate to VS’s new offer for
earlier take-over of the slots and assuming approximately 50% of the exposure relative to
passengers who are already confirmed and ticketed on Air Jamaica on flights subsequent
to the proposed take-over date. This translates to a value of approximately $250,000.00
of over $500,000.00 worth of ticket sales. It was agreed that Mr. Conway would provide

a written summary of the preceding report for the Board. The Chairman_advised the

Board that during the negotiations both carriers communicated with the Minister of

2 0.K. Melhado. Letter to the Hon. Minister Omar Davies. 2007 May 2
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Finance & Planning. The Minister evaluated both proposals and has indicated that he

proposed, subject to_having the support of the Air Jamaica’s Board and management,

to_seek Cabinet _approval for the VS offer. There was general consensus that the

reported terms of the VS offer appeared to be the better of the two (2); however, the
Board requested full documentation of both offers, including justification for any
recommendation, so that the Cabinet could have the benefit of full documentation on

which to make its decision.”" (OCG Emphasis).

It is evident from the contents of the 2007 May 2 Board Meeting Minutes, that the entire
Board was not then informed of the fact that Dr. Davies had already accepted the VS
offer more than a week before on 2007 April 23 and had, on that same date, formally

advised Mr. Melhado, in writing, of his decision.

In point of fact, both BA and VS were informed of the Minister Davies’ decision from as
early as 2007 April 23. Indeed, BA was able to formulate and despatch a written reply, by
way of a letter which was dated 2007 April 27, to Dr. Davies, voicing its dissatisfaction

with his decision.

Also of critical interest, is that, notwithstanding the foregoing, the 2007 May 2 Air
Jamaica Board Meeting Minutes do not indicate that the Board was informed of BA’s
dissatisfaction with Dr. Davies’ decision. Further, and of significant import, is that the
Minutes do not reflect the fact that BA had stated, to Dr. Davies, its willingness to further
negotiate the terms of its proposal — the very proposal which was earlier rejected, in

writing, by Dr. Davies on 2007 April 23 when he had exceeded his Ministerial authority.

Additionally, it is instructive to note that the Meeting Minutes of the Air Jamaica Board

of Directors, which was dated 2007 May 29, states that “The Chairman_advised the

Board that subsequent to the May 02, 2007 meeting of the Board of Directors at which

the proposed plans for the discontinuation of the UK/Jamaica route were discussed, the

Minister of Finance & Planning formally advised British Airways (BA) and Virgin

" Minutes of the Air Jamaica Ltd. Board of Directors. 2007 May 2
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Atlantic Airways (VS) of the decision to accept the offer of the latter. A Cabinet

Submission reflecting the decision was tabled before the Cabinet in the Minister’s
absence; however, Cabinet deferred action on the Submission by one week to await the

return of the Minister.”"* (OCG Emphasis).

Based upon the foregoing, the OCG has concluded that the then Air Jamaica Board
Chairman, Mr. Melhado, was unquestionably disingenuous in his report to the Air
Jamaica Board of Directors since the referenced 2007 April 23 letters from Dr. Davies, to
both VS and BS, had preceded the May 2 Air Jamaica Board Meeting by more than 1

week.

The Findings of the OCG have also revealed evidence of breaches of the Contractor
General Act, the Financial Administration and Audit Act and the Public Bodies
Management and Accountability Act in the negotiation, evaluation, due diligence and
approval processes of the commercial arrangements with VS which involved the

divestment of the AJLHS.

These breaches are attributable primarily to what the evidence has disclosed is an
unwarranted, improper, unauthorized and unlawful Ministerial intervention, on the part of
the then Minister of Finance and Planning, Dr. the Hon. Omar Davies, in the above
referenced processes. These processes are reserved, by law, for execution by the
Government’s administrative arm and its Accounting and Accountable Officers and, in
the case of Air Jamaica, also by its Board of Directors, prior to formal endorsement and

approval by, at least, the Cabinet of the Government of Jamaica.

The OCG has also concluded that the Board of Directors of Air Jamaica, its Accounting
Officer and/or one or more of its Accountable Officers, and/or the former MOFP, have
failed, at least partly, in the discharge of the responsibilities which have been respectively
imposed upon them by the Public Bodies Management and Accountability Act and the

Financial Administration and Audit Act.

'* Air Jamaica Ltd. Minutes of the Board of Directors. 2007 May 29
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The OCG has found that there is sufficient evidence which is contained herein and, more
particularly and importantly, in the sworn statements that were furnished to the OCG by
the relevant Respondents, to suggest that the then Air Jamaica Board of Directors and/or
one or more of its Members, were negligent in the exercise of those duties that are
imposed upon them, in particular, by Section 17(1) (a) and (b) and Section 6 of the Public

Bodies Management and Accountability Act.

The former Chairman of the Air Jamaica Board of Directors, Mr. O.K. Melhado, and

those members of the former Board of the airline:

(1) who had knowledge of the recommendations of the Executive Management of the

airline in favour of the BA proposal;

(2) who knowingly supported or who were involved in penning the 2007 May 2 letter to

the then Minister of Finance and Planning, Dr. Omar Davies;

(3) who knowingly supported or who assisted in the preparation of the ‘Updated
Summary’, which was attached to the referenced 2007 May 2 letter;

(4) who, in their divestment of the State’s assets, failed to exercise due care, skill and
diligence, inter alia, in researching the European Union-United States Open Skies
Agreement (EU-US OSA) and its likely impact on (i) the assets that were to be
divested, and (ii) the commercial arrangements which were being proposed

regarding same;

(5) who knowingly supported the decision of the then Minister, Dr. Davies, inter alia,
to approve the proposed commercial arrangements with VS, despite the several
recommendations and justifications which had been advanced by the airline’s
Accountable Officer and its Executive Management for entering a commercial

arrangement with BA;
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....can be deemed to have (a) acted negligently in the discharge of their responsibilities as
Air Jamaica Directors and/or (b) abused their authorities and offices as Directors of Air
Jamaica and/or (c) breached their respective duties of trust to the airline and/or (d)

breached their respective fiduciary or statutory duties to the airline.

Based upon the documentary evidence which has been disclosed to it, the OCG has had
no difficulty coming to the conclusion that the processes of evaluation, selection and
approval of the VS proposal, in respect of the sale of the AJLHS, lacked transparency,

fairness, and impartiality.

Further, as a result of its Finding, inter alia, that there was a lack of an acceptable and
clearly defined objective selection methodology by which the VS proposal was approved,
the OCG has concluded that the acceptance of the VS proposal was not based on merit

and was improper and irregular and, consequently, was unlawful.

Summary Overview of Specific Findings

In addition to the foregoing, the OCG’s Investigation has also made the following

determinations and/or uncovered the information which is summarized below:

1. The London/Jamaica route was deemed to be one of the loss making routes for
Air Jamaica and the discontinuation of the said route was projected to save the
airline US$25 Million per annum. The losses that were being incurred on the
London route were attributable to (a) the competition on the route; and (b)

escalating fuel prices.

2. Based upon the analysis which was carried out by the Executive Management of
Air Jamaica, the London/Jamaica route was oversupplied and the airline’s
overhead operational costs did not allow it to compete efficiently with the two

other major players in the market, viz. VS and BA.
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As a result, the Executive Management of Air Jamaica prepared a Business Plan
for the financial years 2007-2009. The Plan was presented to the Cabinet on 2007
January 29. The plan proposed, inter alia, that the London route should be
terminated as at 2007 July 1.

3. Other objectives of the Business Plan were (a) to preserve service on the said
route; (b) to increase scope through codeshare behind the gateway; (c) to realise

value for the AJLHS; and (d) to remove the A340 aircraft from the fleet.

4. A codeshare agreement with either BA or VS would allow Air Jamaica to
maintain a presence on the London/Jamaica route by the display of its code on
designated BA or VS flights. This presence would not incur a cost to Air Jamaica
since BA/VS would be the operating carrier, providing the requisite equipment,

crew and ground handling services.

Furthermore, Air Jamaica would also have an opportunity to earn revenue from
the codeshare agreement as it could act as a marketing carrier and sell tickets for

the referenced flights on the Jamaica/London route.

5. A slot as defined by the IATA Scheduling Guidelines, refers to “... the scheduled
time of arrival or departure available for allocation by, or as allocated by a
coordinator for an aircraft movement on a specific date at a coordinated airport.
For scheduling purposes, the slot is the scheduled time of arrival or departure at

the terminal, not the time of landing or takeoff from the runway.”"

6. The allegations which were inherent in Minister Shaw’s presentation to
Parliament on 2008 April 23, alluded to the sale of seven (7) slots by Air Jamaica
to VS. On the other hand, according to the former Board Chairman of Air
Jamaica, Mr. O.K. Melhado, Air Jamaica held the rights to one (1) pair of slots.

'S JATA Scheduling Guidelines. Section 5.3-Definition of Slots. 2008 July
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VS also informed the OCG that it had purchased 728 slots from Air Jamaica. This
figure was calculated by VS on the basis that in a full IATA year there are 52
weeks. Consequently, it argued, a daily slot-pair over a full year would comprise a
total of 728 slots (i.e. 52x7x2 slots). In 2006/07, the winter season had 22 weeks
(total: 308 slots); and the 2007 summer had 30 weeks (total: 420 slots).

In the premises, the OCG found that Air Jamaica had sold to VS one (1) slot pair,
which gave VS the right to land and take-off once, seven (7) days every week,

thus equating to a total of 728 ‘slots’ annually.

7. The EU-US OSA ended decades of strict regulation for transatlantic flights and
now allows European and American airlines to fly from any EU destination to any
US destination, and vice versa. The OSA agreement, which was signed on 2007
April 30, came into effect on 2008 March 30, and effectively removed the
exclusive rights that were previously held by only four airlines, BA, VS, AA and
United Airways, to fly from London Heathrow to the United States.

However, despite the liberalization of transatlantic routes in the aviation industry,
as a result of the EU-US OSA, access to Heathrow is still a challenge because an
estimated 98.5% of all of the Heathrow slots are already taken and those that

remain have been deemed to be unsuitable for transatlantic flights.

As a result, the demand for Heathrow slots far outweighs the supply for same.
Consequently, the secondary trading of slots has increased and, airlines, when
exchanging slots, will now, almost invariably, also attach a price to the slots that

are being traded.

8. The practice of slot trading is largely a UK phenomenon. It is not allowed in some
countries and the only recognised system for slot allocation is that which is

contained in the IATA Worldwide Scheduling Guidelines. The Guidelines speak
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only to the exchange of slots. According to the IATA Worldwide Scheduling

Guidelines, slots cannot be sold. They must be exchanged.

9. There are two accepted ways for exchanging slots. Firstly, the two airlines which
are interested in swopping slots can simply inform the slot coordinator who will,
in turn, confirm the swop. Secondly, one airline may exchange the desired slots
for off-peak or undesirable slots that are held by the other airline. This exchange

must then be confirmed by the airport coordinator.

The OCG found that the Air Jamaica/VS transaction appeared to have followed
the second afore-stated option, since Air Jamaica exchanged the AJLHS for off-

peak VS slots.

10. It is instructive to note that, as a result of the increased demand for Heathrow
slots, the value for same has also escalated with prime slots being estimated to
value in the region of £20 million. For example, in 2007 December, Alitalia
Airlines sold three (3) slot-pairs for £67million, which equates to £22.3 million

per slot-pair.

11. The primary determining factors for the value of slots are (a) the arrival and
departure times of the slots; and (b) the level of demand at the airport in question.

In the case of Heathrow, the demand for slots far outweighs supply.

12. In determining the market value of slots, the OCG found that in several of the
cases of slot exchanges that were examined, the airline acquiring the slots not
only paid a price, but also entered into some form of commercial arrangement
with the carrier which was disposing of the slots. In the case of Air Jamaica, VS
entered into a commercial arrangement with Air Jamaica and paid £5.1 million for

the AJLHS.
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13.

14.

15.

The OCG, in reviewing (a) the files of Air Jamaica and (b) the information which
was supplied in response to its Requisitions, found that there was no reference to
the EU-US OSA. It appears that an analysis of the EU-US OSA was not
undertaken by Air Jamaica to determine the likely impact it would have had on (i)
the price of the AJLHS; (ii) other likely purchasers for the slots; and (iii) the

extent and scope of a codeshare agreement.

The OCG found that, in its negotiations with BA and VS for the sale of the
AJLHS, Air Jamaica did not treat the slots as a separate and distinct asset. Instead,
the sale of the AJLHS formed a mere component within the broader Air Jamaica
objective of terminating the London/Jamaica route, in an effort to cauterize the
airline’s operating financial losses. This, the OCG has found to be troubling,
particularly in light of recent reports which indicate that Deloitte & Touche has
proposed that an airline should include its slots as an asset item in its balance

sheet.'¢

The OCG found that Air Jamaica did not undertake a thorough analysis of the
secondary slot-trading market at Heathrow, especially given the impending EU-
US OSA and its likely impact upon the market. To the contrary, the airline’s
Management relied extensively upon an analysis of the value of the BWIA slots
which were sold in 2006 for £5 million and, having done so, it secured £5.1

million from VS for the AJLHS.

In the absence of the referenced analysis, the OCG is therefore unable to
definitively state that Air Jamaica could have achieved more for its slots.
However, based upon the wealth of information which has been reviewed by the
OCQG, the fact is that the demand for Heathrow slots has increased and this has
been attributed largely to the EU-US OSA. Further, this demand at Heathrow far
exceeds the supply.

'® Flightglobal.com. BMI values its Heathrow slot portfolio at £770 million. 2008 June 3.
http://www.flightglobal.com/articles/2008/06/03/224338/bmi-values-its-heathrow-slot-portfolio-at-770-

million.html
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16. Air Jamaica approached three (3) airlines regarding the sale of the AJLHS. They
were BA, VS and AA. AA offered Air Jamaica US$6 million and a pair of
Gatwick slots. BA offered the national airline a commercial arrangement and
US$9.4 million, while VS offered a commercial arrangement and US$10.2

million.

17. The AA deal was not actively pursued primarily because of the price which was
offered for the slots as well as the fact that Air Jamaica needed to ensure the
replacement of flights on the London/Jamaica route. Hence, negotiations were
actively pursued with BA and VS. These airlines were not restricted by the UK-

Jamaica bilateral agreement in relation to route rights.

18. Neither BA nor VS intended to use the AJLHS to fly to Jamaica. In fact, in the
MOU which was dated 2007 May 10, between VS and Air Jamaica, the flights
which were being added to Jamaica were coming from the London-Gatwick

Airport.

19. No formal Request for Proposal (RFP) was prepared by Air Jamaica outlining to
prospective bidders the criteria which would be utilized for the selection of the
winning bid, and/or the areas which were to be considered in deciding the airline
with which Air Jamaica would enter into a commercial arrangement, inter alia,

for the divestment of the AJLHS.

20. However, in its evaluation of the bids, Air Jamaica had clear criteria by which
both the VS and BA offers were initially compared, prior to the intervention into
the process by the then Minister of Finance and Planning, Dr. Omar Davies. The
2007 April 19 evaluation report, which was entitled ‘Final Position Paper’, and
which was prepared by the former President & CEO of Air Jamaica, Mr. Michael

Conway, included the following areas of consideration:
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il.
1il.

1v.

Vi.
Vii.
Viii.

iX.

Slot Purchase

Full Slot takeover
Passenger Handoff
Prorates and Gateways
Frequent Flier Programs
Tenure

Tourism Consideration
Commitment to Jamaica
Ability to Perform

Diaspora Issues

21. It is instructive to note that BA had approached Air Jamaica from as early as 2006

November. The Meeting Minutes of the Air Jamaica Board of Directors which

was dated 2007 January 10, highlighted the fact that BA had expressed an early
interest in the AJLHS.

22. The method of selection of the carriers to negotiate the divestment of the AJLHS,

which was utilised by Air Jamaica, was akin to the limited tender methodology.

23. The OCG has seen no evidence to suggest that any information regarding the

transaction was made available to the Accounting Officer of the airline for his

evaluation or approval and/or that his prior approval was granted. The then

Accounting Officer of Air Jamaica was the then Financial Secretary, Mr. Colin

Bullock.

It must be noted, however, that after receiving Cabinet approval for its Business

Plan, the Air Jamaica Board of Directors had instructed the President & CEO of

the airline, Mr. Michael Conway, to approach BA and VS in an effort to execute

the objectives of the Business Plan and to close the London/Jamaica route.
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24. The evaluation of the proposals from BA and VS and the preliminary negotiations
were handled primarily by Mr. Conway and by the airline’s former Board
Chairman, Mr. O.K. Melhado. The Board was informed about the progress of the
preliminary negotiations and evaluations on a regular basis. The involvement of
other members of the Air Jamaica Executive Management team was limited to

what the President & CEO required.

25. The then Minister of Finance and Planning, Dr. Omar Davies, became involved in
the negotiations in early 2007 April when, according to the Minister, Sir Richard
Branson of VS telephoned him with the objective of making improvements to the
VS proposal. In the final stages of the BA/VS proposal negotiation and evaluation
processes, Dr. Davies was responsible for making the decision as to which of the
two proposals would be accepted and, in so doing, he approved the VS proposal
and committed the Government of Jamaica, on 2007 April 23, to what was to

become a binding contract to divest the AJLHS to VS.

26. The General Counsel and/or Legal Department of Air Jamaica did not participate
in (a) the evaluation of the BA/VS proposals; (b) the drafting of the MOU
between VS and Air Jamaica nor (c) the settlement of the final sale agreement for

the AJLHS.

27. Below is a synopsis of the chronological sequence of material events which

surrounded the sale of the AJLHS to VS.

¢  On or about 2007 April 12-13 — Sir Richard Branson allegedly made contact

with the then Minister of Finance and Planning, Dr. Omar Davies, and
allegedly expressed the view that Air Jamaica was inclined to and was going
to accept BA’s offer in consequence of which he allegedly expressed a

willingness to improve VS’ offer.
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e  On 2007 April 17 — the following activities occur:

1. Mr. Michael Conway, the then President and CEO of Air Jamaica,
prepares a ‘Position Paper’ recommending the acceptance of the BA
proposal.

ii. After consultation with Mr. Michael Conway and Mr. O.K. Melhado,
Dr. Davies writes to VS, outlining six (6) suggested areas for the

improvement of the VS proposal.

e  On 2007 April 19 — the following activities occur:

1. BA sends a letter to the then Minister, Dr. Omar Davies, outlining the
value of the BA proposal. It is instructive to note that BA did not make
any improvements to its proposal to reflect the six (6) suggested areas
for improvement which were offered to VS.

1l. Mr. Michael Conway prepares an evaluation matrix comparing both
the VS and BA proposals, and recommends the BA proposal for
acceptance by Air Jamaica and the Government of Jamaica. The words
‘Final Position Paper’ are hand-written on the report.

1ii. A fax cover sheet, addressed to Dr. Davies, with the report prepared by
Mr. Michael Conway, recommending the BA proposal attached, is

recorded.

e  On 2007 April 23 — the following activities occur:

1. Dr. Davies writes to VS and informs it that its proposal has been
approved “in principle.”

ii. Dr. Davies writes to BA informing it that “I_have decided that the

agreement on the route should be made with Virgin Atlantic”.

1il. Dr. Davies writes to the Air Jamaica Board Chairman, Mr. O.K.
Melhado, and informs him that he has decided to approve the VS

proposal.
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¢  On 2007 April 24 — the following activity occurs:

1. Mr. Paul Pennicook, the Senior Vice President, Sales and Marketing
for Air Jamaica, prepares a justification report to support the airline’s
recommendation to accept the BA proposal. This was done at the
request of Mr. Michael Conway, following the preparation of his 2007
April 19 ‘Final Position Paper’, in which is embodied his evaluation

matrix, comparing both the VS and BA proposals.

e  On 2007 April 25 — the following activity occurs:

i. Mr. Conway writes to VS and states that “It was good to talk with you

as always, especially now that a decision has been reached as to the

way _forward....The management of Air Jamaica is _very much

looking forward to welcoming vyou to Jamaica next week to

document the Agreement, including those matters set forth in Minister

Davies’ letter to Sir Richard dated April 17th.”"”

¢  On 2007 April 27 — the following activity occurs:

1. BA writes to Dr. Davies to express its dissatisfaction with his decision.
BA also expresses its concern about not being afforded the opportunity

to respond to any shortcomings in its proposal.

e On 2007 May 2 - the following activity occurs:

1. Mr. O.K. Melhado writes to Dr. Davies attaching an ‘Updated
Summary’ of the proposals from BA and VS. This was being supplied
in an effort to ‘facilitate the final decision’, which, notably, had

already been made and effected on 2007 April 23.

7 Michael Conway. Letter to VS. 2007 April 25
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e On 2007 May 10 - the following activity occurs:
1. VS and Air Jamaica sign the MOU.

e  On 2007 May 28 — the following activity occurs:

1. Cabinet approves Air Jamaica’s acceptance of the VS offer for the
divestment of the AJLHS and its entry into the over-arching and

governing commercial arrangement.

e  On 2007 July 24 — the following activity occurs:

1. VS and Air Jamaica Holdings Ltd. sign the ‘Slot Exchange- London
Heathrow Airport & London Gatwick Airport’ Agreement.

28. The ‘Updated Summary’ which was sent by Mr. Melhado to Dr. Davies on 2007
May 2, reflected a more favourable VS proposal. However, and of critical
importance, is the fact that it excluded five (5) of the original evaluation criteria
which were embodied in the 2007 April 19 ‘Final Position Paper’ that Mr.

Conway had prepared. The excluded criteria were as follows:

1. Full Slot Takeover
il. Frequent Flier Programs
1ii. Commitment to Jamaica

iv. Ability to perform

v. Diaspora Issues

Of critical note is that all of these five (5) criteria had assessed the BA proposal as

the stronger one.
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On the other hand, four (4) new evaluation criteria were included in the ‘Updated

Summary.’ These were as follows;

1. LGW Slot Option

il. Leadership Commitment
iii. South American Routes
iv. Singapore Airways

The OCG found that an evaluation of the proposals, regarding the additional
criteria which were contained in the ‘Updated Summary,” were too subjective and,
as such, skewed the evaluation in favour of VS. Indeed, and not surprisingly, all

of them were assessed in favour of the VS proposal.

Additionally, the integrity, propriety and credibility of the ‘Updated Summary’
document is called into question because it was prepared on 2007 May 2 after

Minister Davies had approved the VS offer on 2007 April 23.

Accordingly, by all indications, the prior 2007 April 19 evaluation, which had
conclusively favoured the acceptance of the BA proposal, may have been
deliberately altered to reflect and justify an improper, unauthorized and unlawful
Ministerial decision which had already been communicated to all of the parties

and which had given the nod to VS.

In the circumstances, the OCG has had absolutely no difficulty in concluding that
VS was given an unfair, questionable and highly suspect advantage in the matter

of the sale of the AJLHS.

This Finding is compounded by the fact that the pace of the negotiations for the
finalization of the transaction was accelerated after the then Minister of Finance
and Planning, Dr. Omar Davies, intervened in the BA/VS proposal evaluation,

negotiation and approval processes.
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The Minister, by his own admission, gave what appears to be a questionable
commitment for an early response to be made to the enquiry which was allegedly
received from Sir Richard Branson as to how the VS proposal could be improved
in the face of the perception that the Executive Management of Air Jamaica was

ready to accept the BA proposal.

In the final analysis, the then Hon. Minister of Finance and Planning, Dr. Omar
Davies, took it upon himself to usurp the authority of the State’s Accounting and
Accountable Officers for the national airline, the airline’s Board of Directors and,
above all, the very Cabinet itself, by unlawfully binding the Government and

People of Jamaica to the sale of the AJLHS on 2007 April 23.

Referrals

The OCG, in the conduct of its Investigation, is required to be guided by Section 21 of

the Contractor General Act.

Section 21 of the Contractor-General Act provides as follows:

“If a Contractor-General finds, during the course of his Investigations or on the

conclusion thereof that there is evidence of a breach of duty or misconduct or criminal

offence on the part of an officer or member of a public body, he shall refer the matter

to the person or persons competent to take such disciplinary or other proceeding as

may be appropriate against that officer or member and in all such cases shall lay a

special report before Parliament.”"® (OCG Emphasis).

1.

Pursuant to the mandatory statutory obligations which are imposed upon a
Contractor-General by Section 21 of the Contractor General Act, the OCG is
hereby formally referring a copy of this Report to the Attorney General on the

basis that there is evidence which is recorded herein which would suggest that

18 Contractor-General Act. 1983
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there was, inter alia, a clear and unambiguous breach of duty specifically on the
part of (a) Mr. O.K. Melhado, the former Chairman of the Air Jamaica Board of
Directors and (b) the former Board of Directors of the Air Jamaica and/or one or
more of the Members of the Board, all in contravention, inter alia, of Sections 6
and 17(1) of the provisions of the Public Bodies Management and Accountability
Act.

The matter is being referred to the Attorney General particularly, infer alia, in
light of the provisions that are contained in Sections 6, 17 and 25 of the Public

Bodies Management and Accountability Act.

Additionally, the matter is being referred to the Attorney General for
consideration as to what actions, if any, may be pursued against any of the
offending former Members of Air Jamaica Board of Directors, having regard to

all of the circumstances of the case.

Section 6 of the Public Bodies Management and Accountability Act provides
as follows:

“6. Every board shall-

(a) take such steps as are necessary-

(i) for the efficient and effective management of the Public Body;

(ii) to ensure the accountability of all persons who manage the resources of the

Public Body;
(b) develop adequate information, control, evaluation and reporting systems
within the body;
(c) develop specific and measurable objectives and performance targets for that
body”.
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Section 17 of the Public Bodies Management and Accountability Act provides
as follows:

17- (1) “Every director and officer of a Public Body shall, in the exercise of his
powers and the performance of his duties-

(a) act honestly and in good faith in the best interests of the Public Body,; and

(b) exercise the care, diligence and skill that a reasonably prudent person would
exercise in comparable circumstances including, but not limited to the general

knowledge, skill and experience of the director or officer.

Section 25 of the Public Bodies Management and Accountability Act provides
as follows:

25. (1) If the Court is satisfied on an application by the Attorney-General that any
person has contravened any of the provisions of-

(a) section 4 (acquisition of shares and payment of dividends);

(b) section 5 (exercise of borrowing powers);

(c) section 6 (corporate governance);

(d) section 14 (general duties of auditors);

(e) section 15 (failure to furnish information to auditor);

(f) section 20 (levels of emoluments);

(g) section 21 (restriction on formation of new companies),

the Court may exercise any of the powers referred to in subsection (2).

(2) The Court may-

(a) order the person concerned to pay to the Crown such pecuniary penalty not
exceeding one million dollars; or

(b) grant an injunction restraining that person from engaging in conduct
described in subsection (1).

(3) In exercising its powers under this section the Court shall have regard to-

(a) the nature and extent of the default;

(b) the nature and extent of any loss suffered by any person as a result of the
default;

(c) the circumstances of the default;
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(d) any previous determination against the person concerned.
(4) If in the opinion of the Attorney General there is a contravention of section 7,
8 or 9, he may make an application to the Court and the provisions of subsections

(1), (2) and (3) shall apply in relation thereto

2. Pursuant to the mandatory statutory obligations which are imposed upon a
Contractor-General by Section 21 of Contractor General Act, the OCG is hereby
formally referring a copy of this Investigation Report to the Director of Public
Prosecutions (DPP) for such further investigation and/or action that the DPP may
deem appropriate, on the basis, inter alia, that there is prima facie evidence that is
contained herein and, more particularly and importantly, in the sworn statements
that were furnished to the OCG by the relevant Respondents, which would
suggest that Dr. Omar Davies, Mr. O.K. Melhado and Senator Noel Sloley
attempted to mislead a Contractor General, in contravention of Section 29 (a) of
the Contractor General Act, and/or knowingly and wilfully made a false statement
to a Contractor General, in a material particular, contrary to Section 8 of the

Perjury Act.

Of particular note is that in his sworn statement of 2008 July 21, given in response
to the OCG’s Requisition, Dr. Davies testified, inter alia, that “The final

recommendation was that the offer from Virgin Atlantic be accepted.”

In their joint and sworn response to the OCG’s Requisition, which was dated 2008
July 15, Sloley/Melhado also stated that ““...The Board supported the selection of
ﬁ. »

To the contrary, however, the evidence has disclosed that Dr. Davies, on his own
volition and without any prior notice given to, or approval received from, the then
Executive Management or Board of Directors of Air Jamaica, on 2007 April 23,
wrote to VS approving its proposal. After he had done so, he then wrote to BA
and to the then Air Jamaica Board Chairman, Mr. O.K. Melhado and informed
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them of his decision to approve the VS proposal contrary to the 2007 April 19
written and “Final’ recommendations of the then President, CEO and

Accountable Officer of Air Jamaica, Mr. Michael Conway.

Indeed, the evidence before the OCG has disclosed that on 2007 April 23 when
Dr. Davies communicated his decision to the foregoing parties to accept the VS
proposal, the only Air Jamaica recommendations that were in existence, regarding
the BA/VS proposals, were the written recommendations of 2007 April