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OFFICE OF THE CONTRACTOR GENERAL OF JAMAICA

Special Report of Investigation

Conducted into the Air-lift Guarantee Agreements which were entered into between

American Airlines (AA) and Jamaica Vacations Limited (JAMVAC) and

Supplemental Report of Investigation into the Retention of the Legal Services of the

Law Firm DunnCox, by JAMVAC

Ministry of Tourism

EXECUTIVE SUMMARY

On 2008 September 5, the Office of the Contractor General (OCG), acting on behalf of
the Contractor-General, and pursuant to the provisions which are contained in Sections
15 (1) and 16 of the Contractor General Act, initiated an Investigation into the Air-lift
Guarantee Agreements which were reportedly entered into between American Airlines

(AA) and Jamaica Vacations Limited (JAMVAC).

The OCG’s decision to commence the formal Investigation followed upon two specified

events.

First, on 2008 August 12, the OCG received a letter from a concerned citizen. The
referenced letter alleged, infer alia, that the Minister of Tourism, the Hon. Edmund
Bartlett, insisted on entering into the Airlift Agreements, despite the fact that several
persons rejected the proposal and refused to provide financial support, as they did not see

it sufficiently worthy.

The second event, which influenced the OCG’s decision to commence its Investigation,
was as a result of certain allegations and comments that were published in a media article

in the Daily Gleaner of 2008 September 4, which was entitled “American Airlines paid to
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stay” and a subsequent media article in the Daily Gleaner of 2008 September 5, which
was entitled “Air Jamaica livid - Pennicook criticises Government - Tourism minister

defends American Airlines deal”.

The concerns and allegations which were contained in the letter of complaint alluded to,
inter alia, (a) a lack of transparency; (b) the inappropriate use of state resources; and (c) a

breach of applicable Government Procurement Procedures.

Consequently, these allegations and inferences, infer alia, raised several concerns for the
OCQG, especially in light of the perceived absence of an adherence to the Government
contract award principles which are enshrined in Section 4 (1) of the Contractor General

Act.

The OCG’s Investigation primarily sought to determine, inter alia, (a) the procurement
process which was employed by the JAMVAC in regard to the ‘Air Service Agreements’
with AA, (b) whether there were breaches of the Government’s procurement procedures,
and (c) whether the process which led to the award of the contracts that were entered into
with AA were fair, impartial, transparent and whether the contracts were awarded on

merit.

At the commencement of its Investigation on 2008 September 5, the OCG undertook a
preliminary review of the allegations in an effort to inform the direction of the

Investigation as well as to determine the most efficacious method by which to proceed.

The Terms of Reference of the OCG’s Investigation into the Air-lift Guarantee
Agreements, which were reportedly entered into between AA and JAMVAC, were
primarily developed in accordance with the provisions which are contained in Section 4

(1) and Section 15 (1) (a) to (d) of the Contractor General Act.
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Additionally, the OCG was guided by the recognition of the very important
responsibilities which are imposed upon Public Officials and Officers by, inter alia, the
Contractor General Act, the Government Procurement Procedures Handbook (GPPH)
(2001 May), the Financial Administration and Audit Act, the Public Bodies Management
and Accountability Act, the Staff Orders for the Public Service (2004), as well as the

Corruption Prevention Act.

A preliminary Requisition/Questionnaire, which was dated 2008 September 5, was sent
by the Contractor-General to Mrs. Jennifer Griffith, Permanent Secretary, Ministry of
Tourism (MOT).

Further Requisitions/Questionnaires were subsequently directed to other Public Officials,

who were considered material to the Investigation.

Where it was deemed necessary, Follow-up Requisitions were directed to a number of
Respondents in an effort to clarify certain issues which were identified in their initial
declarations and responses. These Follow-up Requisitions were also designed, infer alia,

to clarify any discrepancy in the information which was supplied by the Respondents.

The Findings of the OCG’s Investigation into the Air-lift Guarantee Agreements, which
were reportedly entered into between AA and JAMVAC, are premised primarily upon an
analysis of the sworn statements and the documents which were provided by the

Respondents who were requisitioned by the OCG during the course of the Investigation.

In addition to the core components of its Investigation into the Air-lift Guarantee
Agreements, the OCG, as at 2009 November 3, took a decision to incorporate the
contract for the retention of legal services by certain senior public officials of JAMVAC

as a component of its Investigation.
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It must be noted that the legal services of the law firm DunnCox were retained by
JAMVAC to provide the OCG with written responses to its Requisitions which had been
directed to Mr. John Lynch, the Chairman of the JAMVAC Board of Directors and Mr.
Lionel Reid, JAMVAC’s Executive Director.

In this regard, the OCG, upon being advised, by way of letter which was dated 2009 June
9, by the law firm DunnCox, that it now acts ‘for and on behalf of Jamaica Vacations
Limited (JAMVAC) and the Tourist Enhancement Fund (TEF)” and that its services were
“retained to assist JAMVAC and TEF with its compliance to the said requests.” began
monitoring the retention of the referenced legal services, pursuant to Section 4 (1) of the

Contractor General Act.

Consequently, by way of letter, which was dated 2009 June 10, the OCG wrote to the
Permanent Secretary in the MOT, Mrs. Jennifer Griffith raising certain critical

governance issues, infer alia, and advised her of its decision “... inter alia, to monitor the

procurement of the legal services which are being provided by DunnCox, to the named

representatives of JAMVAC and TEF.”

Subsequently, it must be noted, the referenced legal services, which were provided by
DunnCox, were retained solely by JAMVAC, on behalf of Mr. John Lynch, Chairman of
the Board, JAMVAC and Mr. Lionel Reid, Executive Director, JAMVAC.

The OCG’s Findings and considered Recommendations regarding the DunnCox retention
are included herein as a “Supplemental Report” to the OCG’s Report of Investigation into

the Air-lift Guarantee Agreements.

The Findings of the OCG’s Investigation have revealed that three (3) Air Service
Agreements were consummated between JAMVAC and AA in regard to the provision of
passenger air services between Montego Bay, Jamaica and three (3) international Airports

in the United States of America, namely:

American Airlines Airlift  Office of the Contractor General 2010 February
Guarantee Deal Page 8 of 212



1. Chicago O’Hare International Airport (“ORD”);
2. Dallas/Fort Worth International Airport (“DFW?”);
3. Miami International Airport (“MIA”)

According to Mr. John Lynch, Chairman of the Board, JAMVAC, “all three agreements

were signed contemporaneously prior to August 11, 2008.”"

The Air Service Agreements subsequently came into effect on 2008 November 2 for the

Miami and Dallas routes and on 2009 January 31 for the Chicago route.

Summary of Key Findings and Conclusions

Based upon the documents which have been reviewed, as well as the sworn written
statements which have been received from the representatives of JAMVAC, TEF, the
MOT and the JTB, the OCG has arrived at the following considered Findings and

Conclusions:

1. The evidence which has been presented to the OCG has indicated that JAMVAC

initiated the deal with AA and not the other way around as was falsely asserted

by the Hon. Edmund Bartlett in his Cabinet Submission of 2008 September 9. The
justification which has been given to the OCG, inter alia, includes:

a. Representations that AA was making preparations to reduce the number of
flights to Jamaica and other destinations in the world;

b. AA is one of the largest carriers in the Caribbean and has connecting
flights from several other regions in the world,

c. Other countries were also forming similar agreements with AA to secure
flights to their territories. Therefore, it was deemed to be imperative that
JAMVAC got on board in order to save the tourism industry from the
possible effects of flight reductions.

! Letter which was dated 2009 December 2 in response to the OCG’s Requisition.
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2. The evidence which has been adduced by representatives of JAMVAC, the MOT
and TEF, in regard to the other airlines which were allegedly approached

regarding securing airline seats to Jamaica is, at best, sparse.

The only written indication which was provided that other airlines were
approached was correspondence between Air Jamaica and JAMVAC which
revealed that Air Jamaica was requesting that an agreement to secure airline seats
for the six (6) worst months of the year be signed. This was the only
communication submitted to the OCG by Mr. Lionel Reid and Mr. John Lynch as
evidence that there was dialogue with Air Jamaica regarding a similar agreement.
Both Mr. Lynch and Mr. Reid indicated that they were unable to locate any other

communication between JAMVAC and Air Jamaica.

3. Additionally, although it was stated by Mr. Reid and Mr. Lynch that there was
dialogue between JAMVAC and US Airways and Delta, neither Mr. Lynch nor
Mr. Reid was able to provide the OCG with any evidence to indicate that any
formal dialogue took place with US Airways and Delta. In essence, the OCG has
not been provided with physical evidence to indicate that other alternatives were
weighed by JAMVAC before it was decided that JAMVAC would enter the Air

Service Agreements with AA.

4. The OCG has found and concluded that the Air Service Agreements were
submitted to the Attorney General’s Department for comments prior to their being
signed. The submission, which solicited the AG’s comments and responses, was

made by JAMVAC in 2008 July.

5. Based upon the sworn statements which have been provided to the OCG, the
OCG has concluded that the Air Service Agreements between JAMVAC and AA
were signed by Mr. John Lynch prior to 2008 August 11.
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6. With regard to the Cabinet Submission and Decision regarding the Airlift
Guarantee Deal, the OCG found and has concluded that the Cabinet did not come

to a decision regarding these Agreements.

In its Requisition to the Cabinet Office, the OCG requested all Cabinet Decisions
and Submissions regarding these Agreements. As at 2009 November 3, the only
Cabinet Decision regarding these Agreements was a provisional Cabinet

Decision. The referenced Cabinet Decision indicated that this “matter should

be withdrawn from the Agenda until further consultation on the

recommendations and alternative proposals, including consultations with the

Attorney General’s Department.” (OCG’s Emphasis).

It should also be noted that up to the date of the response from the Cabinet Office,
i.e. 2009 November 3, and the date of the writing of this Report, the OCG has not
been provided with any other Cabinet Decision which states that these

Agreements were approved by the Cabinet.

7. Based upon the compendium of facts, including the date on which the Air Service
Agreements were signed, the date on which the Cabinet Submission was made
and the fact that the Cabinet made no conclusive decision regarding the Air

Service Agreements, the OCG has been led to conclude the following:

a. The Air Service Agreements were improperly and irregularly awarded as
the approval requirements which were held out by JAMVAC as being a
necessary requirement for the consummation of the contract were never
received;

b. The fact that the Air Service Agreements were signed prior to 2008
August 11, and, consequently, before the submission for approval was

made to the Cabinet, meant that the approval process would have been
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